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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 
No. 79-16-33 
AMMONETA SEQUOYAH, et al., ) 
) 
Plaintiffs-Appellants, ) 
) 
v. ) 
) TENNESSEE VALLEY AUTHORITY, ) 
) 
Defendants-Appellee. ) 
_______________________________ ) 
AfvliCI CURIAE ME.fvlOPJ\NDUM OF POINTS AND AUTHORI'I'IES IN SUPPORT OF APPELLANTS 1 MOTION FOR INJUNCTION PENDING APPEAL 
The Cherokees have filed three motions with this 
Court, all of which seek to prevent irreparable injury and the 
mooting of fundamental constitutional claims before an appeal 
on the merits can be hearct.l/ Because of the serious nature of 
the Constitutional claims presented in this case and the far-
reaching impact this case will h~ve on the religious freedom 
and cultural survival of India~ tribes and Native Hawaiians in 
this country, Amici support all three motions. Amici adopt the ---
·-·----brief of the Cherokees referenced to at page 6 of their Petition 
for Eehearing. 
l/ Th~se motions are: l) Motion to Expedite Hearing filed November 26, 1979; 2) Petition for Rehearing; and 3) Motion for Injunction Pending Appeal, filed November 26, 1979. 
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This memorandum addresses the Cherokee's Motion for 
Injunction Pending Appea.l. While the: other motions mentioned 
above and relief sought therein arc related, the issues con-
cerning burials and burial remains deserve special comment. 
Respect for the dead and their final resting places 
is so deeply ingrained in western society, that any significant 
departure from accepted mores bears close scrutiny. This is 
• particularly true where, as in this case, ~ federal agency is 
involved. 
Like the Cherokee Tribe, the majdrity of Indian tribes 
were removed from their original homeland by the federal govern-
mcnt and placed onto reservations. These aboriginal lands were, 
in many instances, subsequently acquired by the United States 
and placed under the control of various federal agencies. As 
a result, a number of tribal burial grounds or cemeteries are 
presently under the control of various federal agencies leaving 
Natives dependent upon the United States for the proper care 
and protection of these areas. 
Amici_ are aware of TVA's treatment of the Cherokee 
bodies and burial remains. As Natives, Amici deplore what can 
only be termed grave robbing and fear the precedent which will 
be established if the TVA's actions are permitted to stand. 
l\rnici believe that from the standpoint of public policy Natives 
should be secure in their right to judicial review of federal 
actions which constitute grave desecration to insure that they 
are afforded constitutional protection in this highly sensitive 
area, particularly where race and religion are involved, 
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The Cherokees huvc moved this Court for an order en-
joining the Tennessee Valley Authority (TVA) from flooding 
gravesites located within the Tellico Project Area until such 
time as the TVA reinters the Cherokee remains and burial pos-
sessions removed by TVA in violation of rights secured to the 
Cherokees by the First and Fifth Amendments to the United 
States Constitution. As pointed out in the Cherokee brief, all 
the elements for an injunction pending appeal are present. 
The disinterment and desecration by TVA of more than 
one thousand Indian bodies constitutes the largest atrocity I 
committed by federal agents against an Indian tribe within 
recent memory. As in other organized religions, death, burial 
and respect for the dead play a major role in traditional 
Nutive religions and call into play a host of deeply rooted 
beliefs, practices and ceremonies. This claim was not consi-
de red by the court below when it disrni ~;::0ccl the case. 'I'he 
Cherokee plaintiffs are entitled to present evidence at trial 
that 'the wholesale desecration of its tribal burial grounds 
violates tribal religious beliefs and practices and to request 
appropriate relief to redress the First Amendment violations 
complained of. Moreover, the alleged disparate racial treatment 
of the bodies by TVA constitutes a prima facie case of invidious 
racial discrimination. The reinterment by TVA of white bodies 
removed from the Tellico Project Area in accordance with state 
law and with due regard to the religious convictions and mores 
of white Americans is in st<1rk contra~-;t with the treatment 
accorded Cherokee remains and bears s L l~ ict scrutiny. Amici 
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fear that if such treatment is permitted to stand, then no 
Native grave, particularly those located on federal lands, will 
be free from desecration and discriminatory treatment at the 
pleasure of the federal government.~/ 
CONCLUSION 
Unless this Court qrants the Cherokee motion, the 
• I tr1bal gravesites will be flooded mdkinq reinterment impossible, 
and the serious constitutional questions raised on this appeal 
will be mooted. Amici urge this Court to tonsider this appeal 
on its merits. At stake are policy CJucstipns regarding the use 
of federal lands which involve considt~rations of human decency. 
Respectfully submitted, 
David !I. Getches 
University of Colorado 
School of Luw 
Fleming Law Building 
Boulder, Colorado 80309 (303) 492-7377 
Bertram E. Hirsh 
Attorney at Law 
76-17 250th Street 
Bellerose, New York 11426 (212) 347-3022 
Jon Vun Dyke 
Native lluwaiian LecJal Corporation 81 South Hotel Street 
f\oom JOC, 
Honolulu, Hawaii 96813 (808) 259-8411 
Counsel for Amici 
?/If TVA's action is permitted to stand, federal precedent is also established for the exhumin9 und removcll of bodies of citizens of other races without regurd to fundamental human decency. 
-4-
CERTIFICATE OP SERVICE 
The undersigned attorney certifies that on this 7th day 
of pecember, 1979, he served the attached Motion and 
Memorandum on Appellees by mailing two true and exact 
cop1es, U. S. Mail, postage prepaid to: 
Herbert Sanger, Jr. General Counsel 
Tennessee Valley Authority 
Knoxville, Tennessee 37902 
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